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REPLY MEMORANDUM OF LAW FOR THE NATI ONAL ASSOCI ATI ON OF
CRI M NAL DEFENSE LAWERS AS AM CUS CURI AE | N SUPPORT OF
DEFENDANT STEWART’S MOTI ON TO DI SM SS COUNT FI VE

Prelimnary Statenent

The National Association of Crimnal Defense Lawers
respectfully submts this Reply Menorandum of Law as Am cus
Curiae in further support of defendant Lynne Stewart’s pre-
trial notion to dism ss Count Five of the Indictnment against
her, to the extent that Count Five is based on the allegation
that she violated 18 U.S.C. § 1001 by having no intent to keep
a prom se she allegedly made to the United States Attorney’s
Ofice and its agent, the Bureau of Prisons (see Gov't Br. at

179, Indictment 9 30).°

'Ami cus does not address [or expresses no Vview
concerning] the governnment’s alternative theory that M.
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Stewart violated Section 1001 by nmaking a fal se statenent on
May 26, 2000, that she had not previously violated an

al l eged prom se between May 16, 2000, and May 26, 2000,
because such a charge woul d apparently not be based on an

al l eged fal se prom se and Am cus does not have access to the

facts relevant to this alternative theory. See Gov't Br. at
193.



Ar gunent.

COUNT 5 MUST BE DI SM SSED BECAUSE
18 U.S.C._§ 1001 DOES NOT PROSCRI BE FALSE PROM SES

In Wlliams v. United States, 458 U S. 279 (1982), the
Suprene Court ruled that a false promse is not a false
st at enent . The governnent clains that WIlianms contains no
such holding. See CGov’t Br. at 186. However, the Court in
Wllians held not only that “a check is not a factual
assertion at all, and therefore cannot be characterized as
‘true’ or “false,” but also that a check “contains an
uncondi tional prom se or order to pay a sumcertain in noney,”
which in that case the defendant never intended to honor. 458
U S at 284-85. Li kewise, in United States v. Rot hhamer, 64
F.3d 554, 557 (10" Gr. 1995), the Tenth Circuit held that “a
promse to pay in a promssory note is not a factua
assertion.” In sum both courts held that a promse is not a

factual assertion and cannot constitute a false statenent.

The governnent al so dism sses United States v. D ogo, 320
F.2d 898 (2d CGr. 1963), as holding nothing nore than that the
governnent nust prove that a statement charged as fal se under
Section 1001 is false. See Gov't Br. at 183, n. 81. However
even if a false promse were a factual assertion, it could not
be prosecuted under the Second G rcuit’s holding in D ogo that
a statenent that is literally true cannot be charged as a

false statement as a matter of law. In D ogo, the defendants



were charged wth falsely representing, in violation of
Section 1001, that they were married. The government proved
that the marriages at issue were shans. The Second Circuit
reversed the convictions, holding that a prosecution for false
representations cannot be grounded upon the om ssion or
conceal nent of facts other than those stated. 320 F.2d at 905.

In other words, as applicable here, a prosecution for a fal se
representati on cannot be based on a promse as a matter of |aw
because it would necessarily be based on the om ssion or
conceal nent of the fact that the defendant did not intend to
keep the promise - the only way the statement coul d be charged
as fal se.

The government instead relies alnost exclusively on
United States v. Shah, 44 F.3d 285 (5" Gir. 1995), in asking
this Court to uphold Court 5 of this indictnment. However, the
under pi nning of the decision in Shah is directly contrary to
the Second Circuit’s decision in Diogo, a holding reaffirned
by the Second Circuit in Mandacini, 729 F.2d 914, 921 (2d Grr.
1984), and is contrary to the Suprene Court’s decision in
Wllians. In Shah, the Fifth Grcuit held that “it could not
ignore the plain but inplicit nmeaning of the promse”
(enmphasi s added), because a statenment that is literally true
may be the basis for a false statenment prosecution in the
Fifth Grcuit:

In United States v. Cark, 546 F.2d 1130, 1134

(5" Cir. 1977), the defendant submitted a formon
whi ch he had nade a statenent assigning paynents



“said to be due” to a third party even though that
third party was due nothing. Though the
statenent on the formwas thus literally true, we
went beyond these words to consider what the
defendant in effect represented, nanely, that he
had sonething to assign. 1d. See United States
v. Thomas, 593 F.2d 615, 620 n. 17 (5" Gr. 1979)
(ruling that the statenent was in effect false
even if literally true), cert. denied, 449 U S.
841 (1980).
44 F.3d at 292 n. 11 (enphasis supplied). The holding in
Clark, relied upon by the court in Shah, is directly contrary
to the holding of the Second Circuit in D ogo. Anmi cus
respectfully submt that because the decision in Shah relied
upon Fifth Grcuit law directly contrary to the law of this
Crcuit, this Court may not apply Shah. See also Initial Mno
of Law of Am cus at 11-12.

Not only has the Second Circuit repeatedly held that a
statenent that is literally true may not be the basis for a
fal se statenment prosecution in this Crcuit, the above-quoted
| anguage in Shah is also contrary to the reasoning of the
Suprenme Court in WIIians. In WIlianms, the Suprene Court
found that a check was a prom se to pay that mght or m ght
not be fulfilled and that the absence of current funds in the
account with which to honor the check did not create a fal se
statement at the tinme the check was witten. In Shah and
Cark, the Fifth Grcuit engaged in contrary reasoning, as it
sai d, |ooking “beyond” the words to find a representation. |If
t he Suprenme Court had engaged in such reasoning in WIIiamns,

the result would obviously have been different; the Suprene

Court would instead have found a representation that
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sufficient funds were either in the account or woul d be placed
in the account in tine for the check to be honored, and the
conviction would have been affirned. | nstead, the Suprene
Court found no crine had been charged as a matter of |aw

Mor eover, as noted above, in Mandanici, 729 F.2d at 921,
the Second Circuit reaffirmed the holding of Diogo that a
statenment that is literally true, although m sl eadi ng, cannot

be the basis for a conviction under § 1001, requiring a

t horough analysis of the facts of Mndanici, which are
strikingly different from the facts in this case. I n
Mandani ci , the defendant submtted a proposal for
construction work estimated to cost $88, 000. I n Novenber

2000, his application was approved, reaffirmng that a
m ni mum i nvestment of $88, 000 was required. Mandani ci  was
required to conplete the work by January 30, 1981. On July
1, 1981, Mandani ci conpleted and filed a docunent
representing that he had conplied with the contract,
including its January 1981 deadli ne. However, Mandaci ni
admitted in his trial testinmony that as of July 1, 1981, he
had not spent $88,000 on the required rehabilitation. Thus,
Mandaci ni was a false statement case, not a false pronise
case.

The governnment al so asks this Court to ignore entirely
a body of supervening |aw by asking this Court to apply the
Second Circuit’s 1945 holding in United States v. Uram 148
F.2d 187 (2d G r. 1945), decided decades before both Di ogo



and WIllianms. See Gov’'t Br. at 182-83. The governnent’s
reliance on Mandani ci and Shah in support of this position is
unfortunate.. The governnent ignores the fact that the
convictions of both Shah and Mandanici would have been
reversed if they had been convicted after 1995. Bot h
convictions were affirmed applying |aw | ater reversed by the
Suprene Court. The Second Circuit |ater acknow edged that
Mandani ci was convicted under an erroneous |egal standard
when the trial judge made a finding of materiality using the
pr eponder ance- of -t he- evi dence standard, instead of submtting
the issue of materiality to the jury to find nmateriality
beyond a reasonable doubt. United States v. Mandanici, 205
F.3d 519, 531 (2™ Gr. 2000). The Fifth Grcuit likew se
| ater acknow edged that materiality nmust be determ ned by the
jury, even though the trial judge had failed to submt the
el ement of materiality to the jury in Shah. United States v.
Shunk, 113 F.3d 31 (5" Cir. 1997).

These deci sions underscore the inportance of applying
principles of statutory construction that require a thorough
anal ysis of the plain |language of a statute, its legislative
history and the rule of lenity, as did the Supreme Court in
WIIlians. Both the Fifth GCircuit in Shah and the
government, relying solely on Shah, dism ss the need for any

such analysis by engaging in circular reasoning.?’ By

Wi | e the government appears to fully enbrace the
deci sion in Shah, the governnent al so states that
“[s]pecific intent is not necessary to a fal se statenent
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declaring that the |anguage of a statute that does not
include the words “false promises” in its text neverthel ess
“pl ai nly” includes such |anguage, the governnment denies the
need to | ook beyond the statute’s “plain” | anguage. See Gov't
Br. at 192-93. Amcus respectfully submts that the plain
| anguage of this statute does not include the words “false
prom ses,” as do other statutes. See United States .
Handakas, 286 F.3d 92, 101-111 (2d Gr. 2002) (a penal
statute nust define a crimnal offense with sufficient
definiteness that ordinary people can understand what conduct
is prohibited and in a manner that does not encourage
arbitrary and discrimnatory enforcenent).

In addition, both the statute’s | egislative history and
the rule of lenity wholly refute the governnent’s readi ng of
the statute, and both were ignored by the Fifth Crcuit in

deci di ng Shah. | ndeed, the governnment cites nothing - nor

prosecution” (Gov't Br. at 190), even though the court in
Shah lists “specific intent” as one of the 5 elenents of a
viol ation of Section 1001. 44 F.3d at 289.



could it - fromthe statute’s legislative history to support
its broad interpretation of the statute.’

Where, as here, the legislative history of a statute
fails to support a broad reading of the statute, and a “choice
has to be nade between two readi ngs of what conduct Congress
has made a crinme, it is appropriate, before [choosing] the
harsher alternative to require that Congress should have
spoken in |l anguage that is clear and definite.” United States
v. Bass, 404 U S. 336, 347 (1971). Congress did not clearly
and definitely include |anguage in Section 1001 denonstrating
an intent to crimnalize false promses - which were generally
not included in crimnal false statenent statutes at the tine
Section 1001 was enacted. In the absence of false promse
| anguage in the statute and any legislative history
denonstrating an intent to crimnalize false promses in
Section 1001, it is respectfully submtted that this Court
should apply the rule of lenity to Section 1001 instead of

expanding it to include false prom ses.
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The governnent also relies exclusively on a
selective history of civil false prom se cases (see gov't

Br. at 191), wholly ignoring the difference between those
cases and the history of crimnal false prom se statutes, as
did the court in Shah. Am cus respectfully refers the Court
to the Initial Meno of Law of Am cus, at 10, for the

hi story of crimnal false prom se statutes.



Concl usi on
For all of the foregoing reasons, as well as those set
forth in the Initial Meno of Law of Am cus, it is
respectfully submtted that Count Five of the Indictnent
shoul d be di sm ssed.

Dat ed: April 25, 2003
New Yor k, New York

Respectful ly subm tted,
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(212) 732-0707

jdratel @ol.com
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